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10 Notable M&A
Antitrust Matters

1.

10.

Sept 22| FTC Investi-
gating Amazon’s Pur-
chase of Roomba
Maker, iRobot

Sept ’22| Federal Judge
Ruled Against a Feb 22
Dol Antitrust Challenge
to UnitedHealth’s
Acquisition of

Change Healthcare

Sept “22|FTC Investi-
gating Amazon’s Pur-
chase of One Medical

July ‘22| L3Harris Drops
Bid for NSO Group Fol-
lowing White House
Concerns

July 22| FTC Sues Meta
for Antitrust in Within
Unlimited Acquisition

June 22| DoJ Sues
Booz Allen for Anti-
trust Violation in Ever-
Watch Buy

June ‘22| Healthcare Ri-
vals RWJBarnabas
Health and Saint Pe-
ter’s Healthcare Sys-
tem to Abandon Pro-
posed Merger Follow-
ing FTC Probe

Jan ‘22| FTC Sues Lock-
heed for Antitrust Vio-
lation in Aerojet Rock-
etdyne Acquisition

May 20| Do) Requires
CPI to Divest CPI’s Sub-
sidiary, CPI ASC Signal
Division, to Proceed
with Acquisition of GD
Satcom Technologies

Mar ‘20| DoJ Requires
RTX and UTC to Divest
RTX’s Military Airborne
Radios Business and
UTC’s Military GPS and
Space-Based Optical
Systems Businesses to
Proceed with Merger
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Back to School: Sharpen Your GovCon M&A Antitrust Pencils

& Get your school supplies in order before the
first day of classes; companies should have
antitrust considerations front of mind

% Contractors should study up to adapt to
stricter antitrust policies and regulatory
watchdogs under the Biden Administration

£ Dodge Dol and FTC inquiries on the play-
ground by focusing on greater market power
created via vertical and diagonal acquisitions

& There is enough lunch to go around; regula-
tors should stop taking contractors’ lunch
money with overreaching investigations

% Assume the Dol and FTC are eyeing deals
closely for antitrust concerns; raise your hand
early to understand potential issues

£ Expect investigations; conduct internal and ex-
ternal communications as though regulators
are reviewing all of them, because they will

Embracing the New Curriculum

The new curriculum of heightened antitrust scrutiny was
introduced in 2021 alongside new, progressive teachers
in the form of appointees Jonathan Kanter (DoJ, Anti-
trust), Lina Khan (FTC), and Tim Wu (NEC) to name a few.
With these choices, Principal Biden signaled an aggres-
sive approach to antitrust enforcement in GovCon this
school year. Additionally, creation of the PCSF to pursue
antitrust violations within procurements and Biden’s

Watch Out for Detention!

As most ne'er-do-wells would tell you, avoiding deten-
tion with a new teacher, updated rules of engagement,
and a proactive administration will be more art than sci-
ence. Niches within GovCon have gotten more scrutiny
under the guise of institutional concerns about concen-
tration risk. Teaming agreements, non-competes, and
other restrictive provisions in deal documents and em-
ployee agreements have been highlighted as warranting
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Let’s All Play Nice in the Sandbox

The federal government marketplace is vast and fiercely
competitive. In FY21, over $637B was spent on obligated
government contract dollars, shared across millions of
contracted employees. In fact, per the 2022 WashTech
Top 100, the 10 largest government contractors ac-
counted for less than 10% of the obligated contract dol-
lars, and the top 100 largest accounted for just ~21%. No
one contractor occupies a significant share of the sand-
box —the top two, Leidos and Lockheed, occupied 3% of
the obligated contract dollars in FY21. The reality is,
thousands of contractors support the federal govern-
ment in some capacity. There is no shortage of toys to
go around in government contracting. And other sectors
(e.g., Big Tech) have clear bullies that rule the play-
ground, gobbling up the smalls, moving fast, and break-
ing sandcastles. Where GovCon is concerned, maybe we
should just let the kids play.
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Staying Out of the Principal’s Office

No one wants to be the kid called to the principal’s of-
fice. Given the Biden Administration’s focus on antitrust
enforcement, it is critical that you consider antitrust im-
plications in evaluating transactions. Even if competition
challenges seem unlikely, they should be brought to the
whiteboard early, particularly following the Dol probe
into Booz Allen’s EverWatch acquisition. Plan for regula-
tory scrutiny from day one, assuming every email, study,
and diligence report will be reviewed. Be mindful of
SBA’s “present effect rule” — an LOI may create affilia-
tion between parties negotiating a potential merger, im-
pacting small business status and eligibility. Extra credit
for qualified parties that submit timely premerger HSR
notification filings and are awarded early termination of
the waiting period. Sitting in the principal’s office wastes
precious time and resources and takes away from the
main assignment: growing your business.
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